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International Centre for Settlement of Investment Disputes (ICSID) tribunals
have been accused of systemic impartiality and of favouring investors. In
response to criticism, a new approach to jurisdiction has emerged. While,
initially, tribunals liberally heard investment claims as long as a foreign entity
could be identified in the corporate chain of the claimant, now arbitrators use
the notions of corporate control and timing of restructuring to determine
whether investors may legitimately access international arbitration. In the light
of recent decisions, corporate restructuring can no longer be used as a safe
method of accessing ICSID jurisdiction. This improves the balance between
State and investor interests.
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